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The Franco-German Agreement on the Optional
Matrimonial Property Regime: A New Practical
Tool in the Movement towards the
Harmonization of the European Substantive
Rules in Family Law
ANGjLIQUE DEVAUX*

Introduction
Our modern society is characterized by a large number of binational marriages and
divorces that are steadily increasing.' Boosted by the promotion of the Erasmus program
in the late 1980's, 2 350,000 marriages between spouses from two different countries are
3
celebrated, and 170,000 divorces are pronounced every year within the European Union.
In case of dissolution of the couple, marital consequences are accentuated if there is a
significant discrepancy of matrimonial property regime according to the spouses' country
of origin.
These past years, family law has been intensively developed within an ongoing process
of harmonization in Europe, 4 which is essentially directed towards rules of procedures and
forms of private international law that often brings judges or practitioners, such as civil
law notaries, to apply a foreign law of which they are unfamiliar or totally ignorant.
* Angelique Devaux is a French Qualified Notaire (Diplne Notaire) and a LL.M in American Law
graduate from Indiana University Robert H. McKinney School of Law. This paper was presented at the VIII
International Seminar on Private International Law in Madrid, Spain on 8-9 May 2014.

1. Marriage and Divorce Statistics, EUROSTAT:

STATS. EXPLAINED,

http://ec.europa.eu/eurostat/statistics-

explained/index.php/Marriage-and divorce statistics (last updated Aug. 5, 2015).
2. "The Erasmus Programme is an EU exchange student programme that has been in existence since the
late 1980s. Its purpose is to provide foreign exchange options for students from within the European Union
and it involves many of the best universities and seats of learning on the continent". ERASMUS PROGRAMME,
http://www.erasmusprogramme.com/the-erasmus.php (last visited Aug. 10, 2015).
3. Press Release, Cross-Border Divorces: 12 EU Member States May Soon Allow Couples to Choose
which Law Applies, European Parliament (Jan. 6, 2010), http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+IM-PRESS+2010053 11PR75277+0+DOC+XML+V0//EN.
4. Margaret Ryznar & Anna Stepien-Sporek, A Tale of Two Federal Systems, 21 CARDOZO J. INT'L &
Comp. L. 589, 590-617 (2013) ("However, in another system resembling a federal one-the European
Union-one of the most dynamic areas of family law is the harmonization of the field, aimed at making it
consistent across jurisdictions.").
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In that context, France and Germany, two pillar states of the European construction,
have worked together with a common wish to increase a legal security for mixed married
7
couples.5 The agreement of February 4, 2010,6 signed between France and Germany
inaugurates the first Common Optional Matrimonial Property Regime (COMPR) that is
composed, operated, and liquidated under the same rules on each side of the Rhine. This
is a major legal advance in European Family law. The optional regime aims to prevent
any future legal issues raised at the time of the divorce or succession, and provides a
greater clarity within the couple regardless of their relationships with heirs or third persons (like banks in case of a real estate acquisition abroad).
The optional property regime may be chosen by couples who are governed by French
law or German law. Not only that: the new regime can also be preferred by any couples
who marry under French or German law, regardless of their citizenship or whether their
marriage is celebrated in France, Germany, or in a Consulate. "By marriage contract the
spouses can optionally agree that their matrimonial property regime shall consist in the
community of accrued gains," 8 this regime is already recognized as a default regime in
Germany,9 and a conventional regime in France.10 During the marriage, the regime operates as if the spouses were married under the regime of separation of property. Spouses
may freely manage, use, and dispose of their personal assets." However, at the termination of marriage, the COMPR owns a community spirit. The spouses' initial and final
assets are compared to fix the accrued gains of the spouses, and if one spouse exceeds the
accrued gains of the other, the other spouse can claim half of the surplus as debt on the
accrued gains (Title I).12 The COMPR constitutes a fair compromise between both Napoleonic and Germanic systems, which are sometimes far apart and will quickly be placed
within the property regimes selected by the spouses.
In a broader perspective, the common regime takes ambition to trace a supplementary
path towards the European harmonization in matter of family law (Title III). Thus, it is
possible for any European Member State to later adopt the COMPR by accession to the
Agreement. 13 In particular, professionals have to inform their clients about the innovations introduced by the new regime, because of the differences in German and French
law, and its usefilness in an international context (Tide II). Thus, today it is up to professionals to become aware of the advantages of the regime in order to promote the
COMPR.
5. In 2006, both Justice Minister of France and Germany set up a working group composed of experts
from both countries to determine the modalities for the establishment of a common matrimonial property
regime between France and Germany.
6. Agreement between the Federal Republic of Germany and the French Republic on the Optional Matrimonial Property Regime of the Community of Accrued Gains, Fr.-Ger., Feb. 4, 2010. English translation
available
at http://www.bmj.de/SharedDocs/Downloads/DE/pdfs/UebersetzungAbkommenWahlgueter
stand.pdf? blob=publicationFile [hereinafter COMPR].
7.Entered into force in Germany by the Law of 15 March 2012, Bundesgesetzblatt of 22 March 2013, and
in France, Decree No. 2013-288 of 10 June 2013, ]ournal Officiel 12 June 2013.
8. COMPR, supra note 6, at art. 3(1).
9. BTRERLICHES GESETZBUCH [BGB] [CIVIL CODE], § 1363 etseq.
(Ger.).
10. CODE CIVIL [C. cwv.] art. 1569 etseq.
(Fr.).
11. COMPR, supra note 6, at 2.
12.Id.
at 4-6.
13. Id.
at 9.
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I.

The Operating Rules Specific to the COMPR

A.

THE SCOPE OF APPLICATION OF THE
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COMPR

Designed towards a new instrument of matrimonial property regime in Europe, the
scope of application of the COMPR is large and "available to spouses whose property
regime is subject to the property law of one of the contracting States,"' 14 which is currently
France or Germany. The drafters of the optional matrimonial regime did not intend to
reduce access to the agreement to French and German couples only because such marriages between people with different nationalities represent a large number of marriages
that are steadily increasing in Europe.'
In the absence of a European uniformed legislation in private international law (PIL),16
and according to the respective German 17 and French 8 PIL governing matrimonial property regime, it shall be sufficient for spouses to opt for the COMPR if one of them is a
French or a German national, or has his habitual residence in France or Germany, or
owns property in either of these states. The agreement does not require spouses to declare the applicable law to their matrimonial regime-French or German-in the marriage contract. But, to avoid any risk of ambiguity, it is best practice to be precise about
whether the couple designates French or German law before opting for the COMPR. In
particular, this would ensure legal security for couples regardless of a judge's interpretation afterwards.

B.

NATURE AND DEFINITION OF THE OPTIONAL MATRIMONIAL REGIME

The COMPR selected by the drafters is the regime of community of accrued gains, 19
known as a default regime under German law (in German-Zugewinngemeinschaft),and a
contractual regime under French law (in French-participationaux acquits).20 Although the
regime differs in some points, both the Germanic and Napoleonic systems acknowledge
the matrimonial property regime whereby assets shall remain separate until termination.
The regime does not affect the spouses' assets or debts, and there is no existence of joint
ownership as in the default French regime of community (Communaut de biens reduits aux
14. Id. at 1.
15. See Marriage and Divorce Statistics, supra note 1.

16. On 16 March 2011 the European Commission presented the proposal COM (2011) 126 for a Council
Regulation on jurisdiction, applicable law and the recognition and enforcement of decisions in matters of
matrimonial property regimes. Commission Proposalfor a Council Regulation on ]urisdiction,Applicable Law and
the Recognition and Enforcement of Decisions in Matters of MatrimonialProperty Regimes, at 59, COM(2011) 126
final (Mar. 16, 2011).
17.See BGB, § 1519 (Ger.).
18. French PIL is governed by The Hague Convention on the Law Applicable to Matrimonial Property
Regimes, Mar. 14,1978, 25 H.C.C.H. 1 [hereinafter Hague Convention on Matrimonial Property Regimes]
(entered into force Sept. 1, 1992). If the spouses have not designated the applicable law, French law governs
their matrimonial property regime when they establish their first habitual residence in France after marriage.
See id. art. 4. French law can be selected when one of the spouses is a French national, or when one of them
has his habitual residence in France at the time of designation or after marriage, or when one of them own
immovable situated in France. See id. art. 3.
19. COMPR, supra note 6, at 2.

20. Compare BGB, § 1363 et. seq. (Ger.), with C. cirv. art. 1569 (Fr.).
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acqUwts)2 1 or a third common patrimony added to separation of property like the French
sociedted'acquts.22 At the termination of the matrimonial regime the initial and final assets
of the spouses are compared to determine the accrued gains paid by one of them to the
other. It is, thus, a modern regime that consists of a separation of assets with a contractual
right of compensation upon termination of the marriage. The choice of a community of
accrued gains regime results from a compromise between the two States because both are
accustomed to that regime and another type of regime would have been difficult to apply.
One example of this is the French community, which is similar to the regime of the former German Democratic Republic.

23

The COMPR is a contractual regime that must be selected by the spouses through a
24
marriage contract "prior to entering into marriage or while the spouses are married."
The regime becomes effective on the date of marriage since the celebration of marriage
makes the contract valid.25 But, French and German domestic laws vary in the terms and
procedures of a post-nuptial agreement. In Germany, spouses may at any time choose the
matrimonial property regime by a marriage contract, while in France, the proceedings are
more complex. 26 The French change of matrimonial property regime is allowed for the
sole interest of the family after two years of implementation of the matrimonial regime. In
addition, the process may need judicial approval when minors are present or when the
27
spouses' creditors or adult children oppose the change.
21. "Its effects and management are covered in [C. civ. arts. 1401-40]. Assets of all kinds belonging to
each spouse at the date of marriage remain the individual property of each as does any property acquired by
each during the marriage by way of gift or inheritance. It catches only those assets acquired during marriage
with what the husband and wife have themselves earned. An important issue for the French is how the debts
of the parties to a marriage are dealt with. In the case of this regime, assets acquired in common during
marriage are liable for the debts of either spouse incurred during marriage. Those acquired before marriage
or in respect of one spouse's individual property are those of that spouse alone. It follows that creditors are
interested to know which of these three sources they may look for payment; hence the significance of the
publicizing of the regime adopted". HENRY DYSON, FRENCH PROPERTY AND INHERITANCE LAW: PRNCi
PLES AND PRACTICE 196-97 (2003).
22. "Itis possible to vary the standard terms of this regime by including a societe d'acquets in respect of
certain assets acquired during the marriage. Thus a house bought by one can become the property of both as
in the regime legal." Id. at 198.
23. "Inthe former German Democratic Republic, the statutory matrimonial regime was a 'participation of
accrued gains' (Errungenschaftsgemeinschaft), meaning that all the assets accumulated through normal income during marriage belonged jointly to the spouses (§ 13 para. 1 Family Code). In 1990, this regime of
matrimonial property was automatically converted into the regime of the community of accrued gains. The
common property which the spouses had owned under the 'participation of accrued gains' was converted into
co-ownership with equal shares, unless the spouses had chosen otherwise." Dieter Martiny & Nina Dethloff,
NationalReport: Germany, COMMISSION EUR. FA. 4 (Aug. 2008), http://ceflonline.net/wp-content/uploads/
Germany-Property.pdf.
24. COMPR, supra note 6, at 2.
25. The agreement echoes both French and German Law. See e.g., C. cPJ. art. 1385 (Fr.); BGB art. 1408
(Ger.).
26. See Loi 2007-308 du 5 mars 2007 portant reforme de la protection juridique des majeurs [Law 2007308 of March 5, 2007 Concerning Reform of the Legal Protection of Adults], JOURNAL OFEICIEL DE LA
RPUBLIQUE FRANQAiSE [.O.] [OFFICIAL GAZETTE OF FRANCE], Mar. 7,2007 (previously, a judicial approval was required in any cases).
27. The change becomes effective on the date of the marital contract for couples without children, or when
their adult children or creditors have not submitted an objection; and on the date of the judgment when a
judicial approval is required. C. cPJ. art. 1397 (Fr.).
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Nevertheless, this long and costly procedure can be avoided when there is a cross-border element in application of Article Six of the Hague Convention on Matrimonial Property Regimes. 2 8 This procedure does not require any time limit or judicial proceedings;
therefore, the Hague Convention's procedure becomes more preferable than French law
for Franco-German couples or German couples living in France.
According to the locus regit actum principle, the formalities of marriage contracts shall be
subject to the formal conditions required by the law of the place where the contract was
concluded. Whether the marriage contract is signed in France or Germany, both civil law
systems require the signature of a civil law notary, who provides professional legal advice,
regardless of the matrimonial property regime's choice. 29 This choice places the civil notaries in the heart of the new regime's implementation.30 Notwithstanding, formalities
are more significant in Germany than in France: German law requires the registration of
the marriage contract on a national public register (Guterrechtsregister)to inform third
parties that the contract might be subject to legal verification.31 In contrast, French law
only requires publication in the gazette of legal notices (Journal d'annonces legales) for the
area in which the couple is domiciled and a note in the margin of the register of the act of
marriage. 32 Both of these formalities are made by the Notaire.

C.

OPERATION OF THE NEW MATRIMONIAL REGIME

The COMPR of Accrued Gains operates as a separation of property during the regime.
The corollary of the separatist principle is that each spouse can control, manage, or use or
dispose of his or her patrimony. 33 There is no distinction between assets owned prior to
or during the marriage, and each spouse is responsible for his or her own debts. This kind
of management presents the merit to create an accurate situation for couples without any

28. Spouses are allowed to change the law applicable to their matrimonial regime, and designate the law of
any State of which either spouse is a national at the time of designation, or the law of the State in which either
spouse has his habitual residence at the time of designation, or the law of the place in which either spouse
own immovable. Hague Convention on Matrimonial Property Regimes, supra note 18, art. 6.
29. BGB § 1410 (Ger.); C. civ art. 1395 (Fr.).
30. In France, the Notaire is a public officer whose role is "to receive all documents and contracts to which
the parties are required to or desire to give that character of authenticity which attaches to documents of a
public nature, to confirm their date, to keep the same in safe custody and to provide engrossments and
certified copies thereof." In Germany, civil law notaries are public officials, "subject to special rules concerning appointment and admission." German Civil Law Notanes and How They are Orgamsed, PORTAL DER
DEUTSCHEN ANWALTSNOTARE (last updated Sept. 25, 2007), http://www.anwaltsnotarkammer.de/home_14.html ("The function of the civil law notaries is complementary to the role of a judge. The intervention of
a notary is required by law in cases of important transactions with long-term effects and a particular economic
or personal significance for the parties concerned. Such cases are, among others, the sale of land, the establishment of a mortgage, the incorporation of a limited liability company (GmbH) or a public limited company
(Aktiengesellschaft), certain corporate share deals and matrimonial property agreements.").
31. The German Constitutional Court reserves the right to control the content of marriage contracts in the
following cases: (1) when the future spouses' bargaining power is not well balanced; (2) when the contract
unilaterally distributes marital charges on a spouse; and (3) when one of the spouse had in fact the possibility
of unilaterally deciding the terms of the contract. In these situations, judges may declare the contract void.
32.

CODE DE PROCEDURE CIVILE

[C.P.C.] [CIVIL PROCEDURE CODE] art. 1303-1 (Fr.).

33. COMPR, supra note 6, at 2.
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ambiguity. Moreover, this choice conforms with the French possibility for spouses to
34
purchase a property in indivision prior to or during their marriage.
But the spouses' independence of assets encounters limits because the community of
accrued gains cannot be affiliated with an anti-communitarian matrimonial property regime. Article Five of the Agreement restricts each spouse's right of disposition related to
the "rights which guarantee the family home," 35 and the household items, and declares
such legal transactions ineffective,36 without the consent of the other spouse. 37 The family's home limitation satisfies the French territoriality 38 requirements of the regime
primaire39 (mandatory regime) applied to all married couples regardless of the matrimonial
property regime they have selected.40 The restriction of the right of disposition on extended household items under German law is broader and larger than the French restriction which is limited to furniture only.41 This provision aims to prevent spouses from
alienating necessary items for daily family life, such as furniture, household appliances, or
a car. The text combines both legislations and ensures that choosing the optional regime
cannot be interpreted differently in each jurisdiction. The objective of the agreement is to
clearly ensure a stronger protection of the family assets. Moreover, the text illustrates that
the family's home or household items can still be relinquished by one spouse with a court
order "in the sole interest of the family" when the other spouse is not in a position to
42
provide such consent or refuses to do so.
But this strong protection given to the family's home and household items may negatively affect third parties' interests. For example, the termination of a lease would be
enforceable against a lessor even though he was not aware of the spouses' matrimonial
property regime. Litigation during the matrimonial property regime is then governed by
34. "Civil law. Undivided ownership of property; the condition of being owned by co-owners each having
BLACK'S LAW DICTIONARY (10th ed. 2014).
35. The family home includes all the rooms in which the spouses lived, including additional rooms like the
basement, attic, or garage.
36. In France, for example, different rights guaranteeing the family home are concerned, such as: the right
of property, the right of usufructus, the right of occupation, the leasehold right, and the right to maintain
occupancy. Cour de cassation [Cass] [Supreme Court for Judicial Matters] le civ., Jan. 20, 2004, Bull. civ. I,
No. 21 (Fr.).
37. COMPR, supra note 6, at 2.
38. C. cIv. art. 226 (Fr.).
39. "The French Civil Code contains in its Articles 212-226 a list of rights and duties of the spouses that
apply without having regard to the specific property relationship of the spouses. This means that those rules,
often called regime primaire imperatif (basic mandatory regime), apply to all married couples (but only to
married couples, not to parters living together without being married to each other, and not to parters who
live in registered partnership). All the rules stated in this basic mandatory regime aim to concretely ensure
not only that the normal needs of the family can be met, but also that the independence of each spouse is
safeguarded. They are obligatory, uniform, guidelines for all married couples, and they may not be excluded
by an agreement to the contrary." Frederique Ferrand & Bente Braat, Property Relations between
Spouses NationalReport France,COMMISSION EUR. FAi. L. 8 (Sept. 2008), http://ceflonline.net/wp-content/
uploads/France-Property.pdf
40. "The spouses may not, separately, dispose of the rights whereby the lodging of the family is ensured, or
of the pieces of furniture with which it is garnished. The one of the two who did not give his or her consent
to the transaction may claim the annulment of it: the action for annulment is open to him or her within the
year after the day when he or she had knowledge of the transaction, without possibility of its ever being
instituted more than one year after the matrimonial regime was dissolved." C. civ. art. 215 (Fr.).
41. Compare BGB, § 1369 (Ger.), with id.
42. COMPR, supra note 6, at 3.

an undivided interest in the property" Indivision,
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the law of each jurisdiction. In France, judicial decision is required to annihilate third
party rights, while in Germany, a court decision is not necessary because such transactions
are void. 4 3 In other words, the interest of the family supersedes the spouses' individual
powers. To illustrate, Article Six of the COMPR provides that "[e]ach spouse alone can
conclude contracts pertaining to the management of the household and for the needs for
the children," but these acts "shall bind the other spouse jointly and severally." 44 The
COMPR includes the protection of the children who are considered as part of the family
and the marriage. But the protection of the family home is not a new concept. It is in
accordance with both states' policies related to spouses' powers and the management of
the household resulting from the French regime primaire imperati4 5 and the German do46
mestic mandate.
The COMPR ends according to the traditional grounds "with the death of, or declaration of death of, one of the spouses; with a change of matrimonial property regime; or
when a divorce or another court decision which terminates the matrimonial property regime becomes final and binding."' 47 The latter statement corresponds to marriage annulment, the anticipated liquidation of debts on the accrued gains, 48 and the French legal
separation (separationde corps). The new text only enumerates the legal grounds of termination whose proceedings are governed by domestic laws. Finally, when termination of
the matrimonial property regime occurs, the community of accrued gains reflects the uni49
queness of the COMPR, with the determination of the debt on the accrued gains.

D.

ESTABLISHING THE DEBT ON THE ACCRUED GAINS

In order to finally calculate the debt on the accrued gains paid by one to the other, the
COMPR plays its fill role at the dissolution of the marriage when it comes time to determine and evaluate each spouse's initial and final assets. The agreement provides default
rules to establish the debt, but the spouses are free to derogate from these rules according
to their marriage contract.
1.

Composition and Evaluation of the Initial Assets

There are three types of initial assets:50 (1) movable assets; (2) immovable assets owned
by the spouses on the date on which the matrimonial property regime became effective:
precisely the day of the celebration of marriage or the day the change of the matrimonial
property regime became effective; and (3) assets that a spouse acquires at a later date by
means of inheritance, transfers as a gift, and finally, any money received due to damages,
43. However, in case of litigation an action for restitution is still possible, and until the ratification the third
party may revoke the contract or "request the spouse to obtain the necessary ratification of the other spouse.
The ratification may be made only within two weeks after the receipt of the request; if it is not made, it is
deemed to have been refused." BGB, § 1366, paras. 2-3 (Ger.).
44. COMPR, supra note 6, at 3.

45.
46.
47.
48.

C. civ. art. 220 (Fr.).
BGB, § 1357, para. 1 (Ger.).
COMPR, supra note 6, at 3.
BGB, § 1386 (Ger.); C. civ. art. 1580 (Fr.).

49. COMPR, supra note 6, ch. 5.
50. COMPR, supra note 6, at 4.
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such as pain and suffering."I In addition, initial assets can be composed by debts; therefore, initial assets can be negative.5 2 Conversely, fruits and "any items of the initial assets
that a spouse has transferred as a gift to lineal relatives throughout the duration of the
53
matrimonial property regime" are not included in the initial assets or in the final assets.
To avoid any litigation related to the composition of the initial assets, "the spouses shall
compile an inventory" that is assumed to be correct when it has been signed by both
spouses and presumed to be non-existent when no inventory has been made. 54 No formal
requirements of inventory are stipulated in the agreement; however, practitioners may
agree to draw up a detailed notarial inventory or an annexed document to the marriage
contract to avoid any future litigations and proof issues. 55 Thus, it would also be best
practice if the evaluation is conducted by an expert to guarantee accuracy of the inventory.
The evaluation of initial assets has been a crucial point for the drafters because French
56
law evaluates assets on the date of termination of the matrimonial property regime,
while German law fixes the evaluation on the date the matrimonial property regime became effective. 57 Therefore, the new evaluation rule of initial assets reflects the compromise between the two states. Article Nine from the COMPR provides that "[a]ll items in
existence on the date on which the matrimonial property regime became effective shall be
valued pursuant to their worth at this point in time." 58 The capital gains made on the
existing assets are not included in the initial assets; however, they do contribute to the
final assets. 59 The other categories of initial assets "shall be valued pursuant to their
worth on the date of their acquisition. ' 60 By exception, "[a]ll plots of land and equivalent
rights included in the initial assets, with the exception of usufruct and dwelling entitlements, shall be valued pursuant to their worth on the date of termination of the matrimonial property regime." 6 1 The latter statement deals with assets that are often considered
to be the greater part of the couple's patrimony; thus, they should not have to suffer from
the fluctuation of the market. Finally, to protect spouses against monetary fluctuation,
Article Nine provides that "[i]f the items are valued at a point in time prior to termination
of the matrimonial property regime, their value as determined at this point in time pursu-

51.

CODE CIVIL [C. cIv.] [CIVIL CODE] art.

1570 (Fr.);

BLIRGERLICHES GESETZBUCH

[BGB]

[CIVIL

CODE] §1374, para. 2 (Ger.). German law does not include damages for pain and suffering in calculating final
assets because such damages are inherent to individuals and it is difficult to be determined as an asset to be
shared with a spouse. See EVA BECKER, THE FRANco-GERMAN AGREEMENT ON AN ELECTIVE 'COMMU
NITY OF ACCRUED GAINS' MATRIMONL PROPERTY REGImE 12 (2010), http://www.europarl.europa.eu/
studies.
52. These rules are similar in France and Germany; although German law changed its legislation in 2009
by repealing BGB, § 1374(J)(2) (Ger.).
53. COMPR, supra note 6, at 4.

54. Id.
55. See id. at 4, 7.
56. C. cIv. art. 1571 (Fr.).
57. BGB, § 1376, para. 1 (Ger.).
58. COMPR, supra note 6, at 4.
59. Id. at 5.
60. Id. at 4.
61. Id. at 4-5.
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ant to paragraphs (1) and (2) shall be adjusted by an amount determined by the average
' 62
price-change rates for overall consumer prices in the contracting States.
2.

Composition and Evaluation of Final Assets

Final assets are composed by assets and liabilities of "each spouse on the date of the
termination of the matrimonial property regime. ' 63 They shall include any items that a
spouse has transferred as a gift, has alienated with the intention to disadvantage the other,
or has squandered in the last ten years prior to the termination. 64 In these cases, assets are
not fictitiously included in final patrimony when such transfer, alienation, or inadequate
management took place, or when the other spouse had consent to do so. For legal security, the drafters considered that after ten years spouses are supposed to be aware of these
facts. By exception, gifts qualify as reasonable, in regard to the lifestyle of the spouse, and
6
initial assets given to a lineal relative are not included.
Final assets are evaluated on the matrimonial property regime day of termination, regardless of both existing assets and liabilities.66 Items that have been transferred as a gift,
alienated with the intention to disadvantage the other, or squandered are, by exception,
evaluated on the date of such acts. 67 The value of the final assets "shall be adjusted by the
amount determined by the average price-change rates for overall consumer prices in the
contracting States. ' 6 The convention provides a way to report the evaluation date in
69
specific cases, like "the time the petition was filed in court.
From the French practitioners' perspective the COMPR has the advantage of simplifying the mode of evaluation of final assets. But, in the spirit of the French legal system
regarding real estate, "changes to the condition of these items that are made during the
marriage shall not be taken into consideration in the valuation of the initial assets."70
Therefore, spouses are recommended to keep all documents related to plots of land, like
construction bills, in order to properly evaluate assets. Under French law, the supposed
capital gains made between the day of dissolution and the day of liquidation ends, which
ensures a fair distribution to the spouses. Conversely, the concept is not well appreciated
by the German doctrine,71 which describes the evaluation mode as unjust and out-of-date.
Nevertheless, the spouses still have the opportunity to derogate from these rules of evaluation in their matrimonial contract.
62. See id. France does not have any indexation system founded on the general price, goods, or services
level. The indexation mechanism may nevertheless apply because Article 55 of the French Constitution provides that international treaties supersede the law.
63. COMPR, supra note 6, at 5.
64. Id.
65. See id.
66. Id. at 6.
67. Id.
68. Id.
69. COMPR, supra note 6, at 6.
70. Id. at 4-5.
71. "Certain criticisms have been expressed against this model, including those by German lawyers." Andreas Fotschil, The COMPR of Germany and France: Epoch-Making in the Unification of Law, 18 EUR. REV.
PRiv. L. 881, 886 (2010) (citing VOLKER Lipp, EVA SCHuMA'Th & BARBARA VIT, DIE ZUGEWrNNGEMErIN
SCHAFT-Em EUROPAISCHES MODELL? (2009)).
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Debt on the Accrued Gains

Each spouse's initial and final assets are compared to determine the debt on the accrued
monetary gains to be claimed: "If the accrued gains of one spouse exceed the accrued gains
of the other spouse, the other spouse can claim half of the surplus as debt on the accrued
gains." 72 There is no debt on the accrued liabilities because such raison d'&tre of the matrimonial property regime is to rebalance the patrimonies and share the gains. But the principle is not set in stone. Spouses can always derogate from the COMPR rules of the share
in their matrimonial contract, and judges may restore equity between spouses and "order
items of the debtor to be transferred to the creditor for the purposes of settling the
debt."73 The claim is limited "to half the value of the assets of the debtor spouse that are
available, after deduction of the liabilities, at the point in time determinative for ascertaining the amount of the debt on the accrued gains,"' 74 and shall become statute-barred after
three years-starting on the day of which the spouse learns of the termination of the
matrimonial property regime.75

II.

Practical Advantages and Drawbacks of the COMPR

The community of accrued gains is an original matrimonial property regime as it mixes
techniques of separation of ownership and rules of community of property. Despite this
apparent attractiveness, few French couples opt for this conventional regime, while on the
other hand a large number of German couples accustomed to arrange the
Zugewinngemeinschaft default regime.76 There are several reasons that illustrate the antipathy for the regime: first, French couples are accustomed to the community property regime since the enactment of the Civil Code77 and few couples sign marital contracts.7S In
addition, there is a lack of enthusiasm from the French notaries to promote the paricipation aux acquts regime because of its difficulties at the time of the liquidation.79 On the
72.
73.
74.
75.

COMPR, supra note 6, at 6.
Id.
Id. at 6-7.
Id. at7.

76.

PHILIPPE SIMLER,

3

EMvE FORUM FRANCO-ALLEMAND IN LA CONVERGENCE DES DROITS, FONDATION

(Dec. 9-10, 2008). In France, almost 10% of future couples decide to draw
up a marriage contract. When they do, 2%of them decide to choose the participation aux acquets matrimonial
regime. Consequently, only two to three percent of future spouses choose this regime. Id.
77. MAx RHEINSTEIN, Interspousal Relations, in 4 PERSONS AND FAMILY, 77 (Aleck Chloros, 2004) ("The
choice of community of movables and acquests as the legal regime appears to have been made less out of
regard for its merits than for the sake of conveience. In 1804 it was no longer the case that movables were of
little importance. The draftsmen were well aware that the fortme of a great many families was entirely in
movable property.").
78. Nicolas Fremeaux & Marion Leturcq, Plus ou moms maries: levolution doimarriage et des regimes matrimomaux en France, ECNOOMIE ET STATISTIQUE 125, 133 (2014), http://www.insee.fr/fr/ffc/docs-ffc/
ES462E.pdf. In 2010, only 17% of married couples opted for a conventional matrimonial property regime in
France. Id.
79. Id. at 139. French practitioners alleged that participationaux acquets is a complex regime because of its
mode of evaluation and liquidation. Id. at 129. Indeed, French law agrees to consider different dates and to
know the full record of the items to proceed in its evaluation. Id. at 131. "Original property shall be appraised according to its condition on the day of the marriage or of the acquisition and according to its value
on the day when the matrimonial regime is liquidated." CODE CIVIL [C. CIV.] art. 1571 (Fr.). Therefore
POUR LE DROIT CONTINENTAL,
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other hand, the greater flexibility of German law leads German couples to arrange the
default matrimonial regime regarding its constitution, administration of patrimonies during the marriage, and the insertion of some particularities at the time of the dissolution.8O
But, the adoption of the community of accrued gains presents several advantages for
couples particularly in regard to the rights of their creditors. The marital regime protects
the spouse's patrimony during the existence of such a regime because the obligations incurred by one spouse can be enforced against his property only. Moreover, the debt on
accrued gains is a kind of monetary compensation while one spouse has worked for the
other one without being paid.
The COMPR might design a route towards legal stability and recognition for same-sex
married couples whose marriage is not recognized in Germany. German law does not
completely reject these unions, rather it treats same-sex marriages performed in other
8
jurisdictions like civil partnerships (Eingetragene Lebenspartnerschaft).
' In this manner,
when a French same-sex married couple moves to Germany after marriage, the effects of
the application of the French default community property regime cannot exceed the effects of the German registered partnership of the community of accrued gains
(Zugewinngemeinschaft).82 The COMPR does not recognize distinction between gender;
83
therefore, both opposite-sex and same-sex couples can select the common agreement.
As a result, this paper suggests that same-sex spouses married in France manage their
marriage contract with provisions close to the German civil registered partnership because
such assets acquired during the marriage would be treated and liquidated the same
whether they are located in France or in Germany. The COMPR does not pretend to be
a tool to introduce same-sex marriage in Germany, but it has the potential value to help
couples avoid difficulties of interpretation between the two legal systems in this particular
case.
The main advantage of the COMPR is that it clearly offers binational couples the possibility to opt for a matrimonial regime that is composed, operated, and liquidated under
the same rules on each side of the Rhine. Also, the Convention is officially translated in
evaluation is made on the date of the matrimonial regime liquidation that could be far from the date of
dissolution and based on its condition on the day of the regime took effect. Id.
80. Paul Matthews, The Impact of Matrimonial Property on Inheritance Law, JERSEY & GUERNSEY L. REV.
(2010), https://www.jerseylaw.je/Publications/erseylawreview/octlO/JLR1010_Matthews.aspx#-ftnl (German practice used to modify the default regime by inserting specific clauses related to divorce where the
matrimonial regime is therefore liquidated as a separation of property regime. This is regime is called modified
community of accrued gains (modifizierte Zugewinugemeinshaft).); BGB, § 1363 (Ger.).
81. "Ina first step, pursuant to the majority opinion, a homosexual marriage is governed by the law of the
state in which this marriage was celebrated; however in a second step, it is held that the effects of such
marriage cannot exceed those of a registered partnership concluded under German law. This way, a homosexual marriage, which was effectively concluded abroad, is somewhat downgraded and converted into a registered parmership." URS PETER GRUBER, Le mariage homosexuel et le droit internationalpnve allemande, in
REVUE CRITIQUE DE DROIT INTERNATIONAL PRIVS

(2013), http://conflictoflaws.net/2013/first-issue-of-

2013s-revue-critique-de-droit-international-prive/ (original text in French translated into English by the
abstract).

82.

EINEUHRUNGSUESETZES ZUM BURGERLICHES GESETZBUCH

[EGBGB], as amended § 17b (4)(Ger.),

transaton at http://www.gesetze-im-internet.de/englisch bgb/englisch bgb.html#p4989.
83. See Loi 2013-404 du dix-sept mai 2013 ouvrant le mariage aux couples de personnes de memes sexe

[Law 2013-404 of May 17,
2013 opening marriage to couples of the same sex], JOURNAL
REPUBLIQUE FRANCAISE

[J.O.][OFIciAL

GAZETTE OF FRANCE],

OFEICIEL DE LA

May 18, 2013, p. 8253.
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both German and French languages, thus limiting the risk of misinterpretation of its provisions. Therefore, the COMPR is an expression of legal security for couples who move
between France and Germany, or other Member States. For instance, the COMPR renders void the current difficulties with German land registry transcription for French
couples married under the French Communaut de biens reduits aux acqu&s regime who
decide to purchase property in Germany. German creditors cannot correctly seize the
property rights of each spouse.
"It is [indeed] difficult to devise a legal regime which is equally suitable to any or all
couples within a given population." 84 For that reason, a matrimonial property regime
needs flexibility and should be adapted to any situation in respect to the freedom of the
contract. Spouses should remain free to choose the marital regime which regulates the
ownership of their properties during marriage and on its dissolution, the spouses' respective powers in relation to their property during the marriage. With respect to the freedom of contracts, spouses are free to derogate from provisions of Chapter V entitled
"Establishing the Debt on the Accrued Gains upon Termination of the Matrimonial Property." 85 Spouses can revise the rules on composition or valuation of assets, or the method
of calculation of debt on the accrued gains. But, the apparent freedom of contract is limited by both domestic laws where spouses cannot contractually derogate from morality or
public policy (Ordre Public),86 establish rules contrary to the nature of marriage, or draw
up a regime that is not expected or is no longer valid.87 French law accentuates those
limitations because spouses may not make any agreement to change the statutory order of
successions, 88 rules of the parental authority, statutory administration and guardianship.8 9
Nevertheless, limiting the contractual freedom safeguards somewhat identical application
of the COMPR in both states. Derogatory provisions hold different useful aspects. For
example, derogatory provisions protect specific assets like professional assets because the
payment of the debt on the accrued gains could lead to selling the company or the business of the debtor spouse. Derogative provisions can deserve estate planning as well. For
example, spouses can provide for an automatic transfer to the surviving spouse of the
whole debt on the accrued gains (or the usufruct rights only).
The last example is interesting because French law assimilates such provisions to matrimonial advantages, 90 while German law considers it like a disposition of property upon
death that might be subjected to the application of the German forced heirship. 9 1 Here
are probably the first limits of the COMPR: its judicial interpretation. The impetus of
such agreement is to create a common substantive legislation in the matter of matrimonial
RHEINSTErN, supra note 77, at 148.
85. COMPR, supra note 6, at art. 3(3).

84.

86. C. civ., art. 1387 (Fr.).
87. BGB, § 1409 (Get.).
88. C. civ., art. 1389 (Fr.).

89. Id.
90. Reponse Ministerielle No 601 of 17 October 1988 that considered these types of clauses like matrimonial advantages, with the following consequences: inheritance tax exemption (since the Law of August 2006),
the possibility to lose the advantage when the spouses divorce (C. civ., art. 225 (Fr.)), and the possible
reduction of the advantage in presence of children who are not born of the two spouses (C. crv., art. 1527
(Fr.)), in application of the forced share should be considered as well.
91. BGB, as amended § 2303 (Get.), translation at http://www.gesetze-im-internet.de/englisch-bgb/
englisch bgb.html#p4989.
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property law. Nonetheless, under the civil law system, judges interpret the law, which
may diverge from one country to the other. Consequently, the interpretation of such
derogatory clauses may be different from the two sides of the Rhine River unless a unified
interpretation exists. In fact, the COMPR gives a large role to judges, who, in the name of
equity, can order "items of the debtor to be transferred to the creditor." 92 And instead of
a pecuniary claim, the judge may "grant additional time for the debtor to settle the debt
on the accrued gains if payment would constitute an inequitable hardship of the debtor," 93
"order the debtor to provide security" and interests "for a deferred debt. ' 94
The equity between spouses leads the judge to order or grant a decision. But, equity is a
subjective notion that is subject to different interpretations from one judge to another.
Interpretation can be more subjective when judges come from different states and cultires. Thus, the persevering, painstaking work of dialogue is all the more vital. Dialogue
and mutual understanding must continue along this road between jurists and practitioners
(i.e., notaries, advocates, judges, etc.).
This paper suggests the creation of an advisory group composed of imminent scholars
from the two states (and open to more scholars if other states accede the agreement) as
long as the agreement presents issues. Therefore, such an advisory group would allow for
harmonized interpretation of the COMPR. Optimistic lawyers and pro-EU lawyers expect the COMPR to become the first step towards substantive harmonized law, but it
would be a euphemism if judicial interpretation is not well-harmonized.

Il. The Future of the COMPR: A Route Towards the European
Harmonization of Substantive Rules in Family Law
"Life made simple." This could be the marketing slogan of the COMPR because harmonization aims at "dismantling the obstacles to EU citizens' rights." 9 5 Regardless of the
opinion of the Eurosceptics, European citizens need to be free to travel, study, and settle
in any Member State without any restrictive administrative matters. For this reason, the
European Commission offers harmonization on applicable law on jurisdiction. 96 But, the
sole framework of the conflict of laws within the EU is not enough to ensure free movement of European citizens, particularly because many of the European regulations provide
ways out of such application.
For example, the proposal of EU regulation 2011/0059 for a Council Regulation on
jurisdiction, applicable law and the recognition and enforcement of decisions in matters of
matrimonial property regimes suggests the possibility to exclude a "foreign law in a given
case where its application would be manifestly contrary to the public policy of the fo97
rmUm."
Although the use of public policy might be exceptional, the notion is subjective
enough to elicit different interpretations within the Member States. Conversely, harmonization of substantial rules in family law would be advantageous for the settlement of
92. COMPR, supra note 6, at art. 12(2).
93. Id. at art. 17(1).
94. Id. at art. 17(2)-(3).
95. EU CITIZENSHIP REPORT 2010 1 (European Commission 2010), http://ec.europa.eu/justice/citizen/
files/com 2010_603 en.pdf.
96. Id. at 5.
97. Commission Regulation 2011/59, art. 23.
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international couples within the Member States. Substantive rules that are operated, applied, executed, and understood in the same manner secure the legal relationship of European couples who become real actors of Europe. Ultimately, this harmonization concerns
the reinforcement of a European citizenship by appropriating devices known and appreciated by all.
The COMPR is, in some ways, an experiment in harmonization that would provide a
blueprint to become the fiture European matrimonial property regime. It is the fruit of a
compromise between two states that decided to join its forces, in order to agree to a
concession for the sole purpose of achieving the creation of a common rule. The
COMPR is the result of the hard work of scholars discussing their ideas and collaborating
on the text. This agreement is also the expression of a soft law measure that indirectly
assures harmonization without any legislative or systematic imposition because soft law
only allows solving issues with a shared vision.
Therefore, it is important now to promote the COMPR device. European citizens
need to be aware of the existence of such a matrimonial property regime. It is up to
European entities, consulates, public officers, and of course the practitioners, such as the
European civil notaries, to advocate the COMPR as soon as they can and without any
reluctance. Communication and professional training are the keys to achieve the success
of the COMPR. 98 Practitioners must be convinced of the COMPR regime's positive attributes in order to convey its positive legal aspects for international couples and other
Member States which might be interested in acceding to the Agreement. 99 In addition,
the COMPR can serve as a template for other common matrimonial property regimes,
like the community property law already known in most European countries such as Estonia, Spain, or Belgium; or separation of property regimes known in the United Kingdom,
Ireland, or France' 0 0
But accession to the Agreement or other type of harmonization must be carefully considered. On the one hand, the COMPR should not be imposed on other Member States,
even if they accede to the Agreement because it is the fruit of a compromise between two
states. In the fiture, whether the Agreement is applied by three, four, or five states, it
should remain a compromise. Otherwise, it would not continue to provide a balance for
European citizens. Consequently, if a Member State decides to accede to the agreement,
the current provisions would need to be revised so to keep a balance between the states.
Luxembourg, Hungary, and Bulgaria have already indicated their willingness to accede to
the agreement. For example, if Luxembourg completes the accession, the agreement shall
accommodate and take into account the mandatory rules resulting from the Luxembourg
Civil Code.' 0 ' If Bulgaria completes the accession, the COMPR will have to comply with
the Bulgarian community of property for provisions that are not covered by the marriage
98. Currently, few scholars have promoted the COMPR. However, in France the next Congres des
Notaires (Congress of French Notaries) to be held in Marseilles on 15 to 18 June 2014 will address among
others the issue of the COMPR through the dedicated theme "How the Contract can Promote Professional
Life while Preserving Family." Comment le contrat peut-il favoriser la vie professionnelle tout en prservant la
famille?, NOTAIRES DE FRANCE, http://2014.congresdesnotaires.fr/fr (last visited Aug. 8, 2015).
99. COMPR, supra note 6, art. 21.

100. ANDREAS FOTSCHL, The COMPR of Germany and France: Epoch-Making in the Unification of Law, EUR.
REV. OF PRIVATE L. 881 (2010).
101. CODE CIVIL [C. civ.] art. 212-26 (Lux.).
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contract. 0 2 Harmonization should not cause the loss of identity or culture of certain
Member States for the benefit of others. Nor should it be a way to impose the FrancoGerman vision within the European Union. The issue of harmonization is to build a
common legal culture. Moreover, provisions of the COMPR can serve as a stepping stone
to improve other European Member States' domestic laws. For example, the separation of
property with equalization of accrued gain in Poland does not contain an "extended regulation protection of the family home."' 0 3 Therefore, if Poland accedes to the COMPR,
household items and family home rights would be reinforced in this country.
IV. Conclusion
The COMPR is a true innovation and we should welcome it. This is the first common
matrimonial property regime that operates the same between two states and offers couples
a way to simplify their daily lives.104 The aim of the COMPR is to propose a positive and
concrete contribution to the emergence of substantive family law common to several European Member States, indeed of the entire EU.
Therefore, it is imperative to promote the COMPR to European citizens because they
should be aware of all the positive aspects brought by this agreement instead of suffering
from an incomplete legal harmonization. But, more particularly, it is up to practitioners,
who are mostly civil notaries, in Europe to promote the COMPR to their clients (nonFrench and non-German notaries). Notaries should trust the effectiveness of such a regime, because it is obvious that practitioners need European training which must start as
soon as possible. Meanwhile, adequate training of notaries should also be a prerequisite
for European culture, just as communication is a prerequisite for the success of the
COMPR. Live long and prosper the COMPR.

102. For matters which have not been regulated in the contract, the provisions of the statutory regime of
community of property apply. CODE FAMILY [C. FA.] art. 19 (Bulg.).
103. ANNA STEPIEN-SPOREK & MARGARET RYZNAR, Poland: Separation of Assets with Equalisation ofAccrued
Gains (Accruals):A MaritalPropertyRegime for the Modern Family?, inTHE INTERNATIONAL SURVEY OF FAwILY LAW 426 (Professor Bill Atkin ed. 2014).
104. European Commission Press Release MEMO/10/475, Justice & Home Affairs Council: 7-8 October
2010 in Luxembourg (Oct. 6, 2010), http://europa.eu/rapid/press-release MEMO- 10-475en.htm.
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